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OVERVIEW
In Unit 1, we introduced you to the fundamental principles and concepts of the environment and ecosystem. In this Unit (i.e., Unit 2), we will provide you with the background to the evolution of environmental policies and legislations in India. We will begin the Unit by explaining the international environmental policies in general. This will give us a context for our discussion of the policies in India. We will also discuss some of the salient features of environmental laws, the NGO movement and legislations, as they pertain to India.  

LEARNING OBJECTIVES


After completing this Unit, you should be able to: 

· discuss the evolution of environmental policies and laws;

· explain the implications of international policies and laws for India. 


2.1
INTRODUCTION TO ENVIRONMENTAL 

POLICIES

Environmental policies may be either enacted as laws by governing bodies or created and enforced by government agencies. They may originate from local, national or foreign governments, and address an array of issues including (but not limited to) air or water quality, fossil fuel extraction, energy conservation, habitat protection or restoration, pesticide use, storage/disposal of hazardous materials, recycling and trafficking in endangered species. 

An environmental policy being interdisciplinary in nature draws together technology, economics, and natural and social sciences. In order to develop sustainable policies, therefore, it is necessary to have sound knowledge of the actual and potential environmental impacts of certain activities and some knowledge of the technical characteristics, economic costs, social acceptability and possible side effects of alternative policy options.

The quality of the environment has both a direct and an indirect effect on the standard of living. This does not mean that environmental degradation is simply a by-product of economic activities, it is also the consequence of the priorities set by States in their economic policies. These policies generally aim at stimulating production and, as a consequence, tend to ignore their implications for the environment. Past experience, however, shows that economic policies may actually have more impact on the quality of the environment than those policies explicitly designed to protect the environment. We will discuss this, next. 

2.1.1
Economics and environmental policies   

One sign of a sustainable economy is when the costs of environment and health caused by economic growth have been added to consumer prices and when economic policy instruments support sustainable development. Environmental policies should supplement economic instruments. 

Environmental policies involve certain measures aimed at achieving a sound environment. They are usually developed in the context of public policy, based on economic theory, which focuses more on the level of costs and benefits associated with the implementation of environmental policies than on the quality of the environment. When governments propose and subsequently implement strict standards, sectors that pollute the environment will have to take measures, and this cannot be achieved without incurring extra costs. Polluting industries are, therefore, often keen to highlight the likely costs they have to incur due to the proposed environmental measures. 

In other words, the immediate benefits resulting from environmental policies are extremely difficult to assess. As a consequence, the costs of environmental measures are often paid more attention than the benefits resulting from the implementation of the policy. 

The definition of the property rights of natural resources plays a vital role in the distributional effects of environmental policies. The implementation of strict standards and regulations will effect a change in the definition of property rights. For example, industries polluting the rivers will be confronted with regulations that prevent them from, or reduce their opportunities for, using the rivers. However, throughout the process of formulating the regulations, polluting industries will try to influence and stifle the policies. (Note that we will discuss some of the industrial policies as they pertain to the environment in Subsection 2.1.2.) 

Let us now consider below a few examples of sectoral economic policies that influence the environmental policies directly or indirectly: 

· Agricultural sector: Virtually the entire food cycle attracts huge direct or indirect subsidies, at a cost to taxpayers and consumers. These subsidies, more often than not, send farmers far more powerful signals than do the small grants, usually provided for soil and water conservation. They encourage farmers to occupy marginal land and to clear forests and woodlands, make excessive use of pesticides and fertilisers, and use underground and surface waters in irrigation indiscriminately. We will discuss the policies of the agricultural sector in detail in Subsection 2.1.3.

· Forestry sector: The pressures on forests throughout the world vary greatly in both developed and developing countries, which are reinforced by government policies. The logging and forestry industry attracts a variety of direct and indirect subsidies. The perverse incentives that encourage the over harvesting of temperate as well as tropical forests also mark world-trade in forest products.

· Transport sector: This sector, especially motor vehicles, also benefits from economic policies that are ecologically perverse. Fuel taxes in many jurisdictions, for example, still fail to distinguish between the environmental effects of different types of fuel (e.g., petrol or diesel, leaded or unleaded). The tax and tariff structure, and direct and indirect subsidies, encourage heavier and more energy-intensive vehicles and road freight, as opposed to rail transport in many countries. In addition, in some countries, private vehicle expenses can be deducted from taxable income.

· Energy sector: The major obstacle to energy efficiency is the existing framework of incentives for energy exploration, development and consumption. These incentives underwrite coal, oil and gas, ignore the costs of air, land and water pollution and seem to favour inefficiency and waste. While industrialised countries have been spending billions to distort the market and consumer prices in ways that actively promote acid rain and global warming, they have been spending only a few million on measures to promote energy efficiency. As long as pollution problems are mainly national, there is a need for a strong national authority. However, environmental problems are becoming increasingly international or global. This complicates the environmental policies considerably. On the one hand, international co-operation in the fighting of environmental problems is absolutely necessary. On the other hand, different countries have different economic interests. Furthermore, polluting sectors are not evenly distributed among countries. 

2.1.2 
Industries and environmental policies

Industries are a measure of a country’s economic growth. Consequently, countries have a tendency to protect their polluting industries, in particular when they are relatively important economically. However, the growing interest in environmental management has fuelled certain industries to adopt policies that are economically feasible and which helps curb environmental degradation.

Various factors drive the development of a managed approach to environmental performance. These include the following:

· The need to meet increasingly stricter environmental regulations. 

· Stakeholder pressure (e.g., pressure from shareholders, insurers and investors).

· Supply-chain pressure from customers. 

· Historically poor relations with regulatory bodies and local communities.

Many industries have established environmental management systems (EMS) to tackle activities, which either pose a serious threat to ecosystems in the event of accidents or involve significant expenditure because of the costs associated with raw material use and/or waste disposal. An EMS is "the part of an overall management system that includes organisational structure, planning activities, responsibilities, practices, procedures, processes and resources for developing, implementing, achieving reviewing and maintaining the environmental policy" (BSI, 1996 – see http://www.env.hie.co.uk/welcome.asp.LocID_envdev.htm for details). A EMS aims to help organisations achieve sound environmental performance by identifying key activities which impact, already or potentially, on the environment and by putting in place management controls to ensure that the organisation continues to meet its legal and policy requirements to deal with these impacts. 

Traditionally, most of the work on EMS has been done by those industrial sectors with the greatest potential to affect the environment, e.g., the chemical, waste management and oil refining sectors. In addition to this basic need to control pollution, some companies have identified EMS as an effective way of improving productivity through waste and resource minimisation initiatives and a mechanism for increasing sales as customers turn on to environmentally safer products.

Arguably, implementing effective EMS can be a useful de-regulatory tool for business. For example, by reducing the use of certain hazardous substances, some organisations in India have achieved major improvements in their air emissions and, as a result, they came out of the strict controls imposed on them by the Environmental Protection Act (EPA) 1990. In addition, they have gained a better working environment for their employees and eliminated a difficult raw material storage hazard. 

Close on the heel of industrial policy is the agricultural policy that can be adopted to prevent the deleterious effect of agricultural activities on the environment. Let us discuss this issue in Subsection 2.1.3.

2.1.3
Agriculture and environmental policies

Agriculture has a major impact on the environment, especially on land, water and biodiversity. Over the last 10 - 15 years, the environmental performance of agriculture has been mixed. For example, nitrogen and pesticide loading in water remain relatively high and risks of soil erosion and water resource depletion persist in many regions and countries. In recent years, however, there have been improvements in wildlife habitats, landscapes and sinks for greenhouse gases provided by agriculture, but the most significant progress has occurred where environmental pressures have been greatest.

The main environmental impacts of agriculture may be characterised through the beneficial or harmful contribution of agricultural activities to:

· soil quality (e.g., erosion, nutrient supply, moisture balance, salinity, etc.);

· land quality (e.g., ecological management of agricultural land);

· water quality (e.g., nutrient, pesticide and sediment run-off and leaching, salinity);

· water quantity (e.g., irrigation consumption, use efficiency, water retention capacity, flood prevention, etc.); 

· air quality (e.g., emissions of dust, odours, ammonia and greenhouse gas, absorption of carbon dioxide, etc.);

· bio-diversity (e.g., farm and indigenous animal and plant diversity);

· wildlife and semi-natural habitats (e.g., diversity of animal and plant habitats associated with farming);

· rural landscape (e.g., environmental features of areas shaped by farming, including those associated with historic buildings and landmarks, etc.).

Agricultural policies in India provide substantial farm support, often linked to commodity production affecting resource use, farming practices and environmental performance. Reconciling food production and environmental goals, however, is a challenge. But, reconciling them implies that the rights and responsibilities of farmers regarding farm practices need to be clearly defined and applied, and thus the situations under which they are entitled to remuneration or obliged to pay (polluter-pays-principle or PPP). Defining who pays and who is paid for the desired level of environmental performance has important implications for the distribution of income and wealth.
Role of agro-environmental policies

When private and public mechanisms designed to facilitate the improvement and diffusion of appropriate farming practices and market forces are not enough to ensure the supply to meet the demand of environmental services, specific agriculture-environmental measures at the farm level may be needed. Such measures may be necessary to reduce the environmental harm, or enhance the environmental benefits of farming activities. When designing and implementing such policy measures, a number of general policy principles should be taken into account in the choice of the type of policy incentive or disincentive – payment or tax.

The PPP applies to reducing environmental harm for which farmers, as any other polluter, should be accountable. However, the PPP guiding principles recognise the possibility of different property rights and reference levels among countries, with the possibility of offering transitional financial incentives to encourage farmers to adopt appropriate production practices for improving their environmental performance through reducing environmental harm. It includes the case of transitional financial assistance provided to stimulate the development of new pollution control technologies and abatement equipment to achieve a better environmental performance through improved production practices. 

General policy principles

When markets do not exist to allocate costs and benefits of agriculture-environmental impacts and outputs, policy action may be needed to account for the costs of not respecting environmental targets and to ensure the provision of environmental benefits. When designing and implementing policy measures, the environmental problem needs to be clearly defined and the following principles for policy design need to be kept in mind:

· The necessary condition for a welfare gain from implementing an agriculture-environmental policy measure is that the resulting environmental benefits exceed the costs associated with the policy. These costs include those due to a reduction in outputs, associated with more environmentally friendly technologies and practices and the transaction (administrative) costs of policy implementation and enforcement.

· When farmers and other economic agents provide a specific environmental service, the level of benefit should be clearly specified and efforts made to ensure that the most efficient operator is the provider.

· When a specific environmental outcome is jointly the result of agricultural output, a wide range of policy options and approaches may achieve its provision by an individual farmer that either provides positive incentives (through, for example, a payment) or negative incentives (e.g., a tax). If incentives were set correctly, it would be in the individual farmer’s interest to achieve the outcome and receive the incentive payment, or achieve the outcome and avoid paying the tax.

· The effectiveness of either a tax or a payment depends not only on whether it correctly confronts the farmer with the opportunity costs of not respecting environmental requirements, but also on the degree to which the associated obligations can be enforced and tailored to local environmental circumstances and demands. The more the payment or tax is tailored to specific circumstances, the larger the need for monitoring, the lower the probability of individual control, and the higher the transaction costs.

In addition to what we have discussed, an environmental policy that conserves the ecosystem is a sagacious attempt to manage the environment. We will explain this in Subsection 2.1.4. 

2.1.4 
Ecosystem and environmental policies

The objective of ecosystem conservation and management as stipulated in the Forest Policy (MNRT, 1998a) is to ensure ecosystem stability through conservation of forest biodiversity, water catchments and soil fertility.  Forest biodiversity is faced with problems of encroachment, shifting cultivation, wild fires, lack of systematic forest management and inadequate infrastructure and staff to prevent excessive resource use.  

Watershed management and soil conservation face similar problems as biodiversity conservation due to increase in population pressure and inefficient forest management and protection in watershed areas.  Poor management and protection have resulted in deterioration of watershed areas causing water shortages. Planting of inappropriate species in watershed areas, illegal logging and inappropriate logging methods have further reduced the quantity and quality of water and are the cause of peak floods, droughts and sedimentation in rivers.  Erosion due to cultivation on the riverbanks outside forest reserves is also a major concern in watershed management. 

Encroachment, wildfires, illegal logging and poaching are also the major factors contributing to the deterioration of wildlife populations in natural forests. Inadequacy of baseline data on types of wildlife species, their habitats and the lack of incorporating wildlife management in forest management plans, are the major reasons hampering wildlife conservation in forest reserves.  Also, coordination among the government institutions involved in wildlife and forest management is very poor. 

In order to minimise the damage to the ecosystem due to human activities, the Forest Policy stipulates environmental impact assessment (EIA) before implementing developmental projects, which convert forest land to other land uses such as timber industries, mining, road construction, agriculture, dams, settlements, shrimp farming and tourism.  The scope and guidelines of a EIA is to be prepared in collaboration with other sectors and stakeholders. 

Specifically, in order to achieve ecosystem conservation and management in the areas of biodiversity, watershed management and soil conservation, and wildlife, we need to consider:

· New forest reserves for biodiversity conservation in areas of high biodiversity value.  Forest reserves with protection objectives of national strategic importance may be declared as nature reserves. 

· Biodiversity conservation and management is to be included in the management plans for all protection of forests.  Involvement of local communities and other stakeholders in conservation and management is to be encouraged through joint management agreements. 

· Biodiversity research and information dissemination should be strengthened in order to improve biodiversity conservation and management. 

· Biodiversity conservation must be incorporated in the management regimes of natural production forests and plantations.  Management plans must incorporate biodiversity conservation and management guidelines. This minimises the replacement of natural forests by exotic plantations.  

· Watershed management and soil conservation should be included in the management plans for all protection and production forests.  Involvement of local communities and other stakeholders in watershed management and soil conservation will be encouraged through joint management agreements. 

· Research and information dissemination must be strengthened in order to improve watershed management and soil conservation. 

· EIA is required for the investments, which convert forestland to other land use or may cause potential damage to the forest environment.

Having looked at some of the sectoral policies that influence environment policies, let us now discuss the instruments used in implementing these policies.

2.1.5 
Environmental policy instruments (EPI)
Environmental policy instruments (EPI) usually refer to official actions taken to curb and remove the negative environmental impacts caused by society. The methods, laws, administration and decisions relating to these actions are collectively termed environmental policy. A EPI is divided into economic, information and legal measures. Indicators of sustainable development frequently measure the status of development or pressures directed at it. Indicators of environmental policy instruments reflect society’s reaction, and the steps taken to make sustainable development possible.

A number of different typologies are used to classify EPI. One of the most commonly used typologies divides a EPI into the following three categories: 

(i)
Regulatory instruments that mandate specific behaviour. 

(ii)
Market-based instruments that act as incentives for particular activities. 

(iii)
Information-based instruments that seek to change behaviour through the provision of information. 

We will discuss each of these, next. But, let us first note that governments may establish formal cleaner production strategies or programmes to act as a framework for the coordinated implementation of subsequent and more specific policy instruments. Cleaner production strategies may take one or a combination of the following shapes: 

· Product bans: The imposition of a ban or defined phase-out schedule for a particular product or substance is an authoritarian means of promoting cleaner production. This may be implemented through application of the product choice or substitution principle.

· Extended producer responsibility (EPR): EPR aims at making environmental improvements throughout the life cycle of a product by making the manufacturer responsible for various aspects of the product's life cycle. In particular, this could include the take-back recycling and final disposal of the product. 

· Cleaner production audits: As part of their permitting requirements, it is mandatory for production industries to carry out cleaner production audits of their plants and to implement findings as long as they do not harm the environment.  

· Mandatory EMS and reporting: In terms of integrated permit conditions, it is mandatory for production industries to implement a structured environmental management system and make public information on their environmental performance. 

· Financial and technical incentives: Governments may stimulate cleaner production measures by providing grants, loans and favourable tax regimes, and/or by supplying targeted technical assistance to relevant industrial enterprises.

Regulatory instruments 

Since the inception of environmental policy, the predominant strategy for pollution control has generally been through the use of regulatory instruments. Usually, a public authority sets standards, and then inspects, monitors and enforces compliance to these standards, punishing transgressions with formal legal sanction. These regulations may, for example, specify an environmental goal such as the reduction of carbon dioxide emissions by a specified date. They may also mandate the use of a particular technology or process. Such an approach gives the regulator the maximum authority to control where and how resources will be allocated to achieve environmental objectives. Also, this provides the regulator with a reasonable degree of predictability as to how much the pollution levels will be reduced. 

Specified and negotiated compliance 

The specified compliance approach imposes the precise and specific demands on the regulated communities without any scope for bargaining and exceptions. However, this approach has some significant drawbacks in that the regulated community may tend to become alienated from the authorities and united in its opposition to the rules and regulations.  

The negotiated compliance approach, by contrast, adopts a more co-operative approach between the regulators and the regulated in setting and enforcing standards. This shared responsibility between the government and industry enhances the likelihood of a more open exchange of information between the parties and allows greater flexibility regarding the means of meeting the standard. Moreover, a number of countries have started to develop regulations where attainment of certain targets (e.g., recycling targets) is required while concrete means of achieving such targets are left in the hands of industries (non-prescriptive regulations). This, in turn, may increase the economic efficiency of the regulation and may be conducive to the adoption of innovative, preventative approaches. 

Indeed, with the growing appreciation of the limits of conventional policy instruments, many governments are encouraging the adoption of self-regulatory and co-regulatory policy instruments for promoting cleaner production. 

Market-based instruments 

Market-based instruments generally seek to address the market failure of environmental externalities either by incorporating the external cost of a firm's polluting activities into the firm's private cost (for example, through taxation), or by creating property rights and facilitating the establishment of a proxy market (for example, by using tradable pollution permits). 

Before introducing any new economic instruments, governments should identify and evaluate any economic incentives that may already be in operation, either explicitly or implicitly. These include, for example, the use of subsidies to make local industries more competitive. Many of these policies lead to artificially low prices for resources, such as energy and water, and as a result of which these resources may be overused, creating both pollution and shortages. Government assessments of such policies are, therefore, needed before other economic instruments are applied. 

Taxes, fees and charges may be used to promote cleaner production practices by raising the costs of unwanted outputs or by providing incentives to promote more efficient use of natural resources. In some instances, it may be appropriate to use the revenues generated from these instruments to support cleaner production activities and thereby stimulating preventative approaches. A significant constraint against the more widespread adoption of market-based instruments, however, is that it is not always politically feasible to set taxes at a sufficiently high level to achieve desired environmental goals. Governments often face resistance, if taxation related to environment is taken merely as a means of increasing its revenues. 

Governments may be able to avoid some obstacles by earmarking the corrected charges or shifting tax sources. In any case, the successful implementation of such instruments requires a system of monitoring, revenue collection and enforcement as well as measures to combat possible corruption. 

Financial subsidies, (e.g., low-interest loans, direct grants or preferential tax treatment) can be targeted to specific industries to stimulate technological development. Governments must, however, carefully examine how subsidies work to ensure that they are not misused resulting in environmentally counter-productive behaviour. 

Information-based strategies

In addition to creating an appropriate regulatory and financial framework for cleaner production, government may further stimulate the adoption of cleaner production practices through the use of informational measures. These may be used to provide the right incentive (e.g., through the public disclosure of a firm's environmental performance) as well as to build capacity within industry (e.g., through the publication and dissemination of relevant case studies). 

A few examples of information-based strategies are given below:   

· Promoting the adoption of targeted, high profile demonstration projects, to demonstrate the techniques and cost-saving opportunities associated with cleaner production. 

· Encouraging educational institutions to incorporate preventative environmental management within their curricula, particularly within engineering and business courses.

· Requiring public disclosure of information on environmental performance by, for example, establishing a pollutant release and transfer register, stimulating greater voluntary corporate reporting and requiring the provision of information on specific materials.

· Initiating and/or supporting measures that address consumption such as eco-labelling schemes and environmental product declarations.

· Promoting the adoption of effective training initiatives. 

· Issuing high profile awards for enterprises that have effectively implemented cleaner production. (www.uneptie.org/pc/cp/understanding_cp/cp_policies.htm).

Note that in some instances, a EPI is characterised by more than one of the above categories. Furthermore, it is important to note that different policy instruments are sometimes best used in conjunction with others.

Let us now discuss the evolution of environmental policies and programmes with particular reference to India.



2.2
ENVIRONMENTAL POLICIES AND

PROGRAMMES IN INDIA

The year 1972 marks a watershed in the history of environmental management in India. Prior to 1972, different government ministries dealt with environmental concerns such as sewage disposal, sanitation and public health, and each pursued these objectives in the absence of a proper coordination system at the governmental or the intergovernmental level. During the twenty-fourth UN General Assembly of 1972, Mr. Pitamber Pant, a member of the Planning Commission of India prepared three reports about India. With the help of these reports, the impact of the population explosion on the natural environment and the existing state of environmental problems were examined.

The Planning Commission subsequently set up an expert committee to formulate long-term sectoral (including environment and forest) policies. It also noted that many environmental problems were continuing to cause serious concern, for example, the loss of top soil and vegetative cover, the degradation of forests, continuing pollution by toxic substances, careless industrial and agricultural practices and unplanned urban growth. It acknowledged that environmental degradation was seriously threatening the economic and social progress of the country.

The continuing decline in the quality of the environment spurred the Union, government and a few State governments to adopt stronger environmental policies, to enact fresh legislation and to create, reorganise and expand administrative agencies. Based on the recommendations of the Union Government in April 1990, the Government of India adopted a National Conservation Strategy (NCS) and Policy Statement on Environment and Development. The preamble to the NCS adopts the policy of sustainable development and declares the government’s commitment to re-orient policies and action in unison with the environmental perspective. The NCS proceeds to recognise the enormous dimensions of the environmental problems facing India and declares strategies for action in various spheres such as agriculture, forestry, industrial development, mining and tourism.

In February 1992, the Union Government published its policy for the abatement of pollution. This statement declares the objective of the government to integrate environmental considerations into decision-making at all levels. To achieve this goal, the statement adopts some fundamental guiding principles: prevention of pollution at source, adoption of the best available technology, the polluter pays principle and public participation in decision-making. 

Thus, the policies and legislation for environmental management in India has evolved over the years to meet the needs of forest conservation for sustainable development and environmental protection for improvement and management of ambient quality of air, water and soil. 

In Subsections 2.2.1 and 2.2.2, we will discuss these and non-government organisations (NGOs), which were instrumental in stalling many industrial projects that would have otherwise had a deleterious effect on the environment.
2.2.1 
Forest conservation activities

India is well known for its aranya sanskriti or forest culture. Forest dwelling communities lived in symbiosis with a large number of wild animals, hunting some and venerating others. With the advance of agriculture with the Iron Age, forests began their retreat to the hilly regions of the Himalayas and their lesser ranges, the central Indian plateaus and Western and Eastern ghats. The practices of indigenous forest tribes and people of the Northern and North-Eastern hills still demonstrate the close relationship that formerly existed among human beings, forest and other species.

The gradual decline of forests led to a number of seasonal, ritual and specific restrictions on forest-based activities. They were reinforced by religious and totemic proscriptions against harming certain types of trees and birds, snakes and animals. India’s forest tribes still worship a number of trees and natural phenomena. For example, the annual hunt of the Santhals is preceded by an invocation to the deities of the forests and animals. Even the act of cutting the branches of certain trees must be accompanied with a verbal, personally communicated apology to the sacred tree.

The destruction of last reserves of natural forests, however, has its roots in the British colonial policy towards the commercial exploitation of forests. With the introduction of the comprehensive Indian Forest Act in 1878, the colonial state radically redefined proprietary rights, imposing on the forest a system of management and control, the priorities of which sharply conflicted with earlier systems of local use and control. The clear felling of extensive natural forests and introduction of scientific management for their commercial exploitation marked an ecological, economic watershed in Indian forestry history.

The Forest Act of 1878 abolished traditional rights and customary practices governing forest management, and the Indian Forest Act of 1927 gave total control over forest resources to the State. This process continued in independent India, which retained the forest laws of the colonial government. The objective of maximising revenues from the sale of what was once common property resource was now done in the name of national interest and economic growth.

The Forest Policy of 1952, subsequently, emphasised the exploitation of forests primarily for producing valuable timber for industry and other vital purposes of national interest. The policy also strongly emphasised that proximity to forest resources did not ensure village communities rights over the property. The National Commission on Agriculture, 1976, drew up a second policy in favour of commercial viability of forests and production of wood for industrial purposes. 

These two policies led to a large reduction in the natural forest cover. This was mainly due to the very low concessional rates charged to industries for raw material. The major negative effects were the non-regeneration of forests due to unsustainable commercial exploitation, denial of peoples’ legitimate rights to forest products and imbalance in ecologically sensitive regions leading to landslides, soil erosion and loss of biodiversity.


2.2.2 
NGO movements for environmental protection in India 

The urgency of industrial development in the urban areas often ignored the needs of the environment, and the feeble voices of the local community were drowned in the publicity of large organisations. As a result, several committed individuals came forth and formed NGO to give voice to the feeble. Let us touch upon some key NGO movements in India.

Silent Valley struggle

In the 1970s, led by Kerala Sastra Sahitya Parishad, students and a galaxy of intellectuals, academics, artists and naturalists conducted a nation-wide movement against a hydroelectric project that would have destroyed part of the Silent Valley, a unique tract of 9,000 hectares of forest in Western Ghats. In those times, none of the government departments/agencies was competent to deal with this kind of public opposition to developmental projects endangering the environment. Ultimately, decisions were taken at the level of the Prime Minister to stop the construction of the hydroelectric dam project. The discovery of nine previously unknown plant species and a new genus by the Botanical Survey of India in the Silent Valley reinforced the activists’ determination to protect the forest. 

Chipco movement 

In the 1970s, a disastrous flood occurred in the Alaknanda river in Garhwal. Local people were the first to link the disaster with the ecological change that had taken place in the watershed due to felling of forests. As a result, a movement was born in March 1973 in the tiny hamlet of Gopeshwar in the Garhwal region. Here, the villagers were denied access to ash wood for their agricultural implements. When the trees were allotted to a sports good manufacturing company, villagers rushed to protect the same trees from contractor’s axe by hugging them. The method of protecting trees by hugging them spread like wildfire throughout the Garhwal region in the next few years. The movement, first interpreted as a fight for people’s rights over scarce common property resources, quickly became a true ecological movement, in that it recognised the importance of forests in maintaining the fragile ecosystem. Garhwal villagers asserted that forests were the foundation of both their cultural and material life and, therefore, their birthright. Religious leaders supported the Chipco movement and Gandhian disciples spearheaded its manifestations. There were also folklore reflecting the spiritual and ecological foundation of the Satyagraha. 

Chipco succeeded in changing the official strategy of forest exploitation to one responsive to the needs of people. By 1977, it became a full-fledged ecological movement, recognised at the highest level in the policy-making. A moratorium was placed on commercial green felling in the Himalayan region of Uttar Pradesh. Following this, Mr. Sunderlal Bahuguna and other satyagrahis conducted a 4,780 km long march from Garhwal to Kohima to spread the Chipco message. In Garhwal, the Dashauli Gram Swarajyasangh organised the largest voluntary afforestation programme in the country, planting millions of trees to restore the barren hillsides.

Public interest litigation for the protection of Taj Mahal    

Mathura Refinery is located in the vicinity of the Taj Mahal in Agra, despite a joint-Parliamentary Committee expressing its serious concerns about the location of the refinery within the Taj Trapezium, a 10,400 sq km area. The Mathura refinery and more than 2,300 small and medium industries around it, including iron foundries, have continuously been emitting tonnes of pollutants such as sulphur dioxide and other poisonous gases, yellowing the Taj Mahal. Environmental Advocate, Mr. M. C. Mehta, filed a public interest litigation in the Supreme Court for the protection of the Taj from serious pollution. A bench of the Supreme Court has passed a number of orders directing the industries to install devices to control pollution or else face closure, the Mathura Refinery to minimize sulphur dioxide emissions and the Union Ministry of Environment and Forests to take suitable measures to save the Taj.

So far, we have been discussing the various environmental policies aimed at the protection of the environment. Let us now discuss the legal aspects of environmental management. Before we do so, we will first do Learning Activity 2.3. 


 

2.3
ENVIRONMENTAL LAWS AND

LEGISLATIONS

Environmental law refers to rules and regulations governing human conduct likely to affect the environment. It reflects the legislative measures, and the administrative and judicial structures to protect the environment. However, it is difficult to define precisely the boundaries of environmental law in the same way as we define, say, the law of contract. Unlike the traditional legal subjects such as contract, which are well developed, environmental law is still in its infancy. Nevertheless, attention is now increasingly focused on the rationalisation and streamlining of existing measures rather than the development of substantial law. 

Environmental law aids in:

· regulation of resource use;

· protection of the environment and biodiversity;

· mediation, conflict resolution and conciliation;

· formulation of stable, unambiguous undertakings and agreements.

Legislations have evolved in response to problems, so that there is often a delay between the need and the establishment of satisfactory law. Without effective legislation, resource use, pollution control, conservation and most fields of human activity are likely to fall into chaos and conflict. Law can encourage satisfactory performance, enable authorities to punish those who infringe environmental management legislation, confiscate faulty equipment or close a company. It may also be possible for employees, bystanders and product or service users to sue for damages, if they are harmed. Environmental laws, in essence, are indispensable instruments in curbing environmental degradation. 

2.3.1 
Principles of international law

International law governs relations between States and has no direct effect on domestic law or individuals. It is often difficult to force a sovereign State to sign and then honour a treaty or similar agreement. International law, thus, depends a great deal on voluntary agreements by governments and international bodies. 

The 1972 UN Conference on the Human Environment (held in Stockholm) is rightly regarded as the starting point of the development of modern-day international environmental law. The conference marked the worldwide recognition of the environment crises as a matter of international concern, requiring an integrated international response. The conference adopted a Declaration on the Human Environment containing principles, which, although not binding by themselves, subsequently inspired or explicitly found their way into a large number of binding international instruments.

Two decades later, the 1992 UN Conference on Environment and Development (UNCED), held in Rio de Janeiro, constituted the second major milestone in the development of international environmental law. This conference focused on the linkage between the environment and development and the need for sustainable development, as set out in the 1987 Brundtland Report. This approach was reflected in the Rio Declaration on Environment and Development, containing 27 principles, which may be regarded as the successor to the Stockholm Declaration.

One important outcome of the UNCED was the establishment in 1993 of the UN Commission on Sustainable Development. The Commission consists of 53 Member States elected for a period of 3 years. It reports to the UN Economic and Social Council (ECOSOC) and its mandate is to monitor the implementation of Agenda 21 (UNCED’s programme action).

These international conferences stimulated the development of international environmental law. Some of the basic principles of international environmental law are as follows:

(i)
The polluter pays principle: According to this principle, the polluter should bear the expenses of carrying out the anti- pollution measures as decided by the public authorities. The costs of these measures would, thus, be reflected in the costs of goods and services, which cause the pollution. 

(ii)
Principle of non-discrimination: According to this principle, polluters causing transboundary pollution would be treated no less severely, than they would be, if they caused similar pollution within their own country. This right of equal access entails that a victim of transboundary pollution is granted no less favourable treatments than victims in the country where the pollution originated.

(iii)
Precautionary principle: According to this, lack of full scientific certainty shall not be used as a reason for postponing measures to prevent environmental degradation. The actual application of this principle is the measures taken under the `Montreal Protocol on Substances that Deplete the Ozone Layer’.

(iv)
Principle of common differentiated responsibilities: According to this, nations should divide the costs of measures to protect the environment on the basis of the fact that they have made different contributions to global environmental degradation. One of the clearest examples of the application of this principle may be found in the Convention on Climate Change. This convention not only accepts that developing countries need to comply with less strict standards than developed countries; it also accepts that they are entitled to technological and financial assistance in order to help them meet their obligations under the treaty.

(v)
Principle of intergenerational equity: According to this, nations are obliged to take into account the long-term effects of their actions affecting the environment. This principle attempts to emphasise that attention should not only be paid to long-distance effects but also to the long-term effects of human activity. After all, present-day decisions may restrict future uses of natural resources and may force upon future generations considerable cleaning-costs. It cannot simply be assumed that future generations will be able to develop the necessary technology for this purpose.

2.3.2
International institutions

Now, let us touch upon some of the international institutions and agencies that were instrumental in bringing about environmental reforms through laws and legislations. These include:

· The United Nations Environment Programme (UNEP): Set up in the wake of the Stockholm Conference, UNEP is not a specialised agency but merely a ‘programme’, without executive powers and with a budget to a large extent dependent on voluntary contributions from States. UNEP’s main programme consists of better co-ordination between existing UN programmes in the field of the environment, rather than to develop its own programmes. Nevertheless, UNEP has gradually managed to carve out a useful role for itself by taking the initiative on such issues as the control of transboundary movements of hazardous waste and the protection of the ozone layer.

· The Food and Agricultural Organisation (FAO): This has been active on subjects such as deforestation and conservation of fisheries. 

· The World Meteorological Organisation (WMO): This plays a crucial role in the field of climate change and global warming. 

· The International Atomic Energy Agency (IAEA): This agency although not initially much concerned on the subject, but in the wake of the Chernobyl disaster in Russia has focused its attention towards environmental pollution. 

· International Bank for Reconstruction and Development (IBRD)/The World Bank (WB): This has, in recent years, begun to pay more attention to the environmental side effects of its lending policies.

Outside the UN system, regional organisations, which have adopted significant legal instruments in the field of the environment, include the Organisation for Economic Co-operation and Development (OECD), the Conference on Security and Co-operation in Europe (CSCE) and the Organisation of African Unity (OAU).

2.3.3
Key international treaties

The following are the important international environmental treaties that deal with air, water, hazardous waste, nuclear wastes, etc.:

(i)
The 1992 Helsinki Convention on the protection and use of trans-boundary watercourses and international lakes. (This convention deals with international watercourses.)

(ii)
The 1973 Convention for the prevention of pollution from ships (MARPOL).

(iii)
The 1982 UN Convention on the law of the sea (UNCLOS).

(iv)
The 1992 Paris Convention for the protection of the marine environment of the North-East Atlantic. (The conventions listed at (ii) to (iv) deal with marine pollution.)

(v)
The 1979 ECE Convention on long-range trans-boundary air pollution-protocols on sulphur dioxide (SO2), nitrogen oxides (NOX) and volatile organic compounds (VOCs).

(vi)
The 1985 Vienna Convention for the protection of the ozone layer (Montreal Protocol and London and Copenhagen Amendments).

(vii)
The 1992 UN Convention on climate change. (The conventions listed at (v) to (vii) deal with atmospheric pollution.)

(viii)
The 1989 Basel Convention on the control of trans-boundary movements of hazardous wastes and their disposal.

(ix)
The 1991 Bamako Convention on the ban of the import into Africa and the control of trans-boundary movement and management of hazardous wastes within Africa. (The conventions listed at (viii) and (ix) deal with hazardous waste.)
(x)
The 1986 IAEA Convention on early notification of a nuclear accident.

(xi)
The 1986 IAEA Convention on assistance in the case of a nuclear accident.

(xii)
1994 IAEA Convention on nuclear safety. (The conventions listed at (x) to (xii) deal with nuclear energy.)

(xiii)
The 1991 ECE Convention on environmental impact assessment in a trans-boundary context.

(xiv)
The 1992 UN Convention on biological diversity.

2.3.4
Objectives and principles of legislation

The objectives of environmental legislation are to provide a set of enforceable and standard rules to contribute to the pursuit of:   

(i)
preserving, protecting and improving the quality of the environment;

(ii)
protecting human health;

(iii)
utilising natural resources in a prudent and rational way;

(iv)
promoting measures at international level to deal with regional or worldwide environmental problems.

Environmental legislation seeks to regulate pollution of the natural environment in relation to air, noise, vibration, water, radiation and soil. It contains rules relating to the conservation of the natural environment, the protection of endangered species, the promotion of biological diversity, the protection of forests and the pursuit of environmentally friendly agriculture. With regard to the human environment, it seeks to protect human beings (the consumer) against contaminated food, dangerous or defective products, economic harm and danger in travel. With regard to the human-made environment it seeks the protection of historic and cultural environment. It seeks harmonisation of standards and the enforcement of those standards through legislative provisions particularly relating to the introduction of appropriate environmental management systems to harness scarce resources.

The further objectives of environmental legislation are to set standards such as achieving a high level of protection by taking into account the diversity of situations in the various regions, to give a legal basis to the precautionary principle whereby legislative action is taken where there is no reason to believe that substances or energy or materials introduced directly or indirectly into the environment, may, or are likely to create, hazards to human health, harm living resources, damage communities or interfere with other legitimate uses. This can be done even where there is no conclusive evidence of a cause or relationship between inputs and their effects and to give a legal basis to the principle that preventive action should be taken as prevention and if successful, to advise all the detailed legislation relating to steps to be taken to cure a problem.

Environmental legislation is generally based on the principles that environmental damage should, as a priority, be rectified at source and that the polluter should pay. Environmental protection requirements should be integrated into the definition and implementation of legislation relating to non-environmental issues. Where cross border matters relating to provisions primarily of a fiscal matter, measures concerning town and country planning and land use (other than waste management), management of water resources and measures significantly affecting the choice between different energy resources and the general structure of energy supply, decisions should only be adopted with unanimous agreement between the participants.

Other legal principles produced by the expert group are that countries must:

· conserve and use the environment including its natural resources for the benefit of both the present and future generations; 

· maintain ecosystems and ecological processes essential for the functioning of the biosphere, and preserve biological diversity; 

· observe the principle of optimum sustainable yield in use when dealing with natural resources and ecosystems; 

· establish adequate environmental protection standards and monitor changes and publish relevant data on environmental quality and resource use. 


 

2.4 
ENVIRONMENTAL LEGISLATIONS IN INDIA

India has had a long history of environmentalism with the passage and codification of acts such as the Indian Penal Code, The Criminal Procedure Code, The Bengal Smoke Nuisance Act of 1905, The Indian Motor Vehicle Act, The Factories Act, The Indian Forest Act, The Mines and Minerals (Regulation and Development) Act, The Industries (Development and Regulation) Act, The Forest (Conservation) Act and The Merchant Shipping Act.

The Indian Penal Code, passed in 1860, penalises persons responsible for causing defilement of water of a public spring or reservoir with imprisonment or fines. Traditionally, the interpretation of the Code has been viewed as a conservative attempt at enforcement. This is because punishment and fines have been characterised as meagre. In addition, fouling a "public spring" has not, by definition, also included a "public river", which is where most pollution occurs. Finally, the specific language of the code places the burden of proof on the prosecution. Polluters must "voluntarily", "with intent", or "knowingly" discharge damaging effluents, making successful prosecution problematic in a court of law.

The Factories Act also addresses public safety and health issues. The legislation addresses the discharge of water and effluents by factories, calling for effective arrangements for disposal at the plant-level. As in the Indian Penal Code, penalties have been provided. 

Section 12 of the Act empowered each State government to legislate its own rules. As a result, a number of states passed versions of the Factory Act, including Uttar Pradesh in 1950, Tamil Nadu in 1950, West Bengal in 1958, Maharashtra in 1963 and Mysore in 1969. Each tailored the Act to suit its particular situation. In Uttar Pradesh, for example, disposal of effluents had to have the approval of the State’s pollution board. In Tamil Nadu, the ruling entity with similar responsibilities was the Director of Fisheries. In Maharashtra, local authorities were granted with jurisdiction in such matters.

The watershed event in the environmental movement was the Stockholm Conference on Human Environment in June 1972. The conference made it apparent to all attendees that each nation needed to adopt comprehensive legislation addressing health and safety issues for people, flora and fauna. The United Nations, organisers of the conference, requested each participant to provide a country report. Stockholm, thus, served as the genesis for the series of environmental measures India passed in the years to come. 

2.4.1 
Constitution of India


India was the first country to insert an amendment into its Constitution allowing the State to protect and improve the environment for safeguarding public health, forests and wild life.  The 42nd amendment was adopted in 1976 and went into effect on 3rd January 1977. The language of the Directive Principles of State Policy (Article 47) requires not only a protectionist stance by the State but also compels the State to seek the improvement of polluted environments. This allows the government to impose restrictions on potentially harmful entities such as polluting industries.

An important subtlety of the directive’s language is the provision that the article "shall not be enforceable by any court, but it shall be the duty of the State to apply these principles in making laws." This allows the directive to be an instrument of guidance for the government, while at the same time, since no law has been passed, no individual can violate existing law.

Although State governments have clearly delineated lines of authority and jurisdiction, Article 253 of the Constitution provides the Union government with sweeping powers to implement laws for any part of India with regard to treaties made with another country or decisions made by an international body. For internal environmental matters, the Constitution provides for a distribution of legislative powers between the Union and the States. This was done by the creation of three jurisdictional listings – Union, State and Concurrent. 

The central government can enact a law on any items on the Union and Concurrent lists, and, in certain cases, may enact a law on an item on the State list. To do so, the central government must approach the state legislatures. In the case of "water", which is an entry on the State list, Article 252 requires at least two or more State legislatures pass resolutions empowering the Parliament to pass water-related legislation. Approaching the State on issues within its jurisdiction has historically led to cumbersome delays. For example, it was almost a decade after the first draft bill was being debated, before the Parliament was able to pass India’s first major water legislation in 1974. The process of State legislatures voting to empower the Parliament to pass water-related measures repeated itself during subsequent amendments to the water law in 1978 and 1988.

2.4.2 
Union government initiatives

As early as 1962, the Union Ministry of Health had begun to address water pollution issues by appointing a study committee. The committee made recommendations for both central and state level action. Jurisdictional questions remained unsolved between the States and Union government, but by 1965 a draft bill was finally being circulated which allowed the States to pass resolutions authorising Parliament to enact legislation on their behalf. By 1969, a bill, the Prevention of Water Pollution, had been introduced. Ultimately, a modified version, i.e., the Water (Prevention and Control of Pollution) Act, was passed in 1974. Institutionalising a regulatory agency for controlling water pollution marked the first true commitment on the issue by the Indian Parliament. The Water Act also established the Pollution Control Boards at central government and state government levels.

In the aftermath of the Water Act, the then Prime Minister Indira Gandhi moved to enact a series of environmental measures. The Department of Environment (DOE), created in 1980, performed an oversight role for the Union government. DOE did environmental appraisals of development projects, monitored air and water quality, established an environmental information system, promoted research, and coordinated activities between Union, State and local governments.

Establishment of Ministry of Environment & Forest (MOEF)

The government of the then Indian Prime Minister Rajiv Gandhi recognised the deficiencies and created in 1985 the Ministry of Environment and Forests (MOEF). MOEF was more comprehensive and institutionalised, and had a Union Minister and Minister of State, two political positions answering directly to the Prime Minister. The agency comprised of eighteen divisions and two independent units, the Ganga Project Directorate and the National Mission on Wastelands Development. It continued the same functions that DOE originally had, such as monitoring and enforcement, conducting environmental assessments and surveys, but also did promotional work about the environment. 

In 1981, the Air (Prevention and Control of Pollution) Act was passed, and in 1986, the Parliament passed the Environment (Protection) Act, designed to act as umbrella legislation on the environment. The responsibility entrusted to administer the new legislation also fell to the Union and State pollution control boards.

In December 1993, the MOEF completed its Environmental Action Plan to integrate environmental considerations into developmental strategies, which, among other priorities, included industrial pollution reduction. In principle, though, the MOEF was already actively pursuing pollution abatement and prevention policies. Among the strategies employed by the MOEF was the implementation of a polluter pays principle. MOEF imposed significant increases in its water cess, increasing it six-fold from early 1992. Since then, the MOEF has decided to increase the water cess again since the charges were still well below the current effluent treatment costs.

The MOEF also decided to shift from concentration to load-based standards. This would add to a polluter’s costs and remove incentives to dilute effluents by adding water, and strengthen incentives for adoption of cleaner technologies. It also issued water consumption standards, which were an additional charge for excessive water use.

Targeting small-scale industries has been an important task as well, since these facilities greatly add to the pollution load. The Ministry provides technical assistance and limited grants to promote central effluent treatment plants. It has also created industrial zones to encourage clusters of similar industries in order to help reduce the cost of providing utilities and environmental services.

In January 1994, the Union government introduced new restrictions and prohibitions on the expansion and/or modernisation of any activity or new project, unless an environmental clearance is granted. Projects must, for example, submit an environmental impact assessment (EIA) and environmental management plan (EMP). The industry sector and the size of the project determine whether the MOEF or the State government has jurisdiction in assessing the EIA. However, in some highly polluting sectors such as power plants, cement and petrochemicals, the MOEF generally clears the EIA. In addition, State governments may issue more stringent restrictions for heavily polluted areas. One example is the Vapi region in Gujarat, where the State now has a total ban on new activities for the country’s 17 most highly polluting sectors.


SUMMARY

In this Unit, we discussed the history of environmental management in India, learnt the impetus provided by non- government sector movements to the formulation of policies and legislations and described the institutional framework for environmental management. 
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Unit 2


Model Answers to Learning Activities
LEARNING ACTIVITY 2.1
Product bans and extended producer responsibilities are two examples of policy instruments for cleaner production.

LEARNING ACTIVITY 2.2
The afforestation programmes in India include social forestry programmes, plantation along roads and rail lines, wasteland development, protection of Western Ghats and protection of Sunderbans.

LEARNING ACTIVITY 2.3
The five NGOs are:

(i)
Council for Science and Environment.

(ii)
Bombay Environmental Action Group.

(iii)
Bombay Natural History Society.

(iv)
Society for Clean Environment.

(v)
Development Alternatives. 

LEARNING ACTIVITY 2.4
My area of work is water so the treaties, environmental legislations and international conventions related to it are the Water (Prevention and Control of Pollution) Act of 1974, the Indian Penal Code of 1860, which penalises persons responsible for causing defilement of water of a public spring or reservoir with imprisonment or fines, the 1992 Helsinki Convention on the Protection and Use of Trans-boundary Watercourses and International Lakes, etc.

LEARNING ACTIVITY 2.5
(i)
Ministry of Environment and Forest.

(ii)
Central Pollution Control Board.

(iii)
State Pollution Control Boards.




































































































(LEARNING ACTIVITY 2.5





List at least 3 government agencies responsible for environment protection in India.





Note:


a)	Write your answer in the space given below.


b)	Check your answer with the one given at the end of this Unit.














(LEARNING ACTIVITY 2.3





List 5 NGOs working for environmental protection.





Note:


a)	Write your answer in the space given below.


b)	Check your answer with the one given at the end of this Unit.














(LEARNING ACTIVITY 2.2





Name some of the types of afforestation programmes in India.





Note:


a)	Write your answer in the space given below.


b)	Check your answer with the one given at the end of this Unit.














(LEARNING ACTIVITY 2.1





List any two policy instruments of cleaner production.





Note:


a)	Write your answer in the space given below.


b)	Check your answer with the one given at the end of this Unit.

















(LEARNING ACTIVITY 2.4





List some of the environmental legislations and international conventions and treaties related to your area of work.





Note:


a)	Write your answer in the space given below.


b)	Check your answer with the one given at the end of this Unit.
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